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is no question that notice was sufficient and given in the
manner prescribed by the statute.  

Equitable tolling is available in suits only where notice is
insufficient or “where the claimant has actively pursued his
judicial remedies by filing a defective pleading [during the
statutory period] or where he has been induced or tricked by
his adversary’s misconduct into allowing the filing deadline
to pass.”  Irwin v. Dep’t of Veteran Affairs, 498 U.S. 89, 90
(1990); See also Juice  Farms, Inc. v. United States, 68 F.3d
1344, 1346 (Fed. Cir. 1995).  In the present case, petitioners
did not argue before the district court that a defective pleading
was filed or that the IRS somehow tricked or induced
petitioners into missing the filing deadline.  Thus, petitioners
have stated no factual basis for application of the doctrine of
equitable tolling.  See Flight Attendants, 165 F.3d at 577
(court refuses to decide whether equitable tolling “may ever
be invoked in a federal tax case,” because the plaintiff did not
make a case for equitable tolling based on the facts).  In the
present case, as in Flight Attendants, petitioners have not
made a case for equitable tolling based on the facts.
Therefore, there is no reason for this court to decide whether
the doctrine of equitable tolling applies to 26 U.S.C. § 7609,
and we decline to address the issue.

V.  Fed. R. Civ. P. 6(e)

Petitioners argue that the district court improperly
dismissed the petition to quash because Fed. R. Civ. P. 6(e)
should have been applied and gives them an additional three
days beyond the twenty-day period of section 7609(b)(2)(A)
in which to file their petition to quash.  Petitioners argue that
because the petition to quash was filed within twenty-two and
twenty-three days, respectively, it was timely filed.    The IRS
argues that the twenty-day filing requirement of section
7609(b)(2)(A) is jurisdictional, and that in the present case,
the district court lacked jurisdiction because the petition to
quash the summonses was not timely filed within twenty
days.
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OPINION
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CONTIE, Circuit Judge.  Petitioners-appellants, Douglas
Shisler, et al., appeal the judgment of the district court,
dismissing their petition to quash IRS summonses to third-
party recordkeepers  because the petition was untimely filed.
For the following reasons, we affirm.

I.  Facts

The Internal Revenue Service (“IRS”), pursuant to an
income tax investigation of petitioner Shisler and several
trusts of which he is the trustee (“petitioners”), served third-
party recordkeeper summonses on Bank One and Key Bank
on May 7, 1998, requesting various records pertaining to
petitioners for the period January 1, 1995, through the date of
the summonses.  On May 8, 1998, the IRS served additional
summonses on National City Bank and Chippewa Valley
Bank pertaining to petitioners for the same tax periods.  On
the same dates that the summonses were served on the third-
party banks (May 7, 1998 and May 8, 1998), the IRS mailed
to petitioners by certified mail notices of these summonses
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supports the district court’s finding. The record contains
copies of the Service of Summons, Notice, and Recordkeeper
Certificates of the IRS, which specify that the dates of giving
notice to petitioners were on May 7, 1998 and May 8, 1998,
respectively.  See Joint Appendix at 75-154.  The record also
contains the Postal Service receipts for certified mail, which
were signed by petitioner Shisler, and which indicate by
handwritten notation that the dates of certified mailing were
on May 7, 1998, and May 8, 1998, respectively.  See Joint
Appendix at 242-43.  In addition, the United States submitted
a declaration of a revenue agent, verifying that notices of the
summonses had been mailed to petitioners by certified mail
on either May 7, 1998 or May 8, 1998.  

Petitioners’ argument that the district court erred in relying
on this evidence has no merit.  The statute at issue provides
that notice to the taxpayer about the summonses served on
third-party recordkeepers “shall be sufficient” if notice is
mailed to the noticee by certified mail within three days of the
day on which service of the original summons is made on the
third-party recordkeeper.  26 U.S.C. §§ 7609(a)(1) and (2).  In
the present case, the evidence shows that notices of the
summonses were mailed to petitioners (the taxpayer entitled
to notice) by certified mail on the same days the summonses
were served on the third-party recordkeepers--May 7, 1998
and May 8, 1998.  The purpose of sections 7609(a) and
(b)(2)(A) is to allow the noticee to bring a petition to quash
within twenty days by giving him notice that his bank has
been summoned to furnish the IRS with records and other
documents relating to the noticee’s financial affairs.  In the
present case, the purpose of the statute was clearly fulfilled as
the evidence demonstrated that notice of the summonses and
an explanation of petitioners’ right to bring a motion to quash
had been sent to petitioners by certified mail on May 7, 1998
and May 8, 1998.  

Petitioners contend that the certified mail receipts were
insufficient to prove the dates of mailing, because they did not
have a valid postmark from the Postal Service, but merely
contained handwritten notations of the dates of mailing.
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that the notices had been mailed to petitioners by certified
mail on either May 7, 1998 or May 8, 1998, as indicated by
the certificate on the reverse side of each summons.  

On November 9, 1998, the district court granted the United
States’ motion to dismiss the petition to quash.  The court
stated that the twenty-day limitation period of section
7609(b)(2)(A) was a jurisdictional limitation which served as
a conditional waiver of the United States’ sovereign
immunity.  The court held that a district court did not have
jurisdiction over a petition to quash if the petitioner failed to
comply with the twenty-day filing period of section
7609(b)(2)(A).  Since petitioners had filed their petition on
either the twenty-second or twenty-third day after the
respective notices of summonses had been mailed to them,
they did not meet the twenty-day filing requirement.
Therefore, the district court concluded that it lacked
jurisdiction to hear the petition to quash.  Petitioners then
filed this timely appeal.

II.  Legal Background Regarding Summons to Third-
Party Recordkeepers

Section 7609 of the Internal Revenue Code provides a
specific set of rules for IRS summons issued to “third-party
recordkeepers,” a term that is defined to include various third
parties,  such as banks and credit unions, which customarily
maintain records of individual or business financial
transactions.  26 U.S.C. § 7609(a)(3)(A).  When the IRS
serves a summons on a third-party recordkeeper, it must also
give notice to the person to whom the records pertain.  Such
notice must be accompanied by a copy of the summons which
has been served on the third-party recordkeeper and must
contain an explanation of the taxpayer’s right to bring a
proceeding to quash the summons.  26 U.S.C. § 7609(a)(1).
With regard to the timing of the notice, this subsection
provides that “notice of the summons shall be given to . . .
[such] person . . . within 3 days of the day on which such
service is made [upon the third-party recordkeeper].”  Id.  The
recipient of the notice of the summons may then file a petition
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